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CHANDLER, J., FOR THE COURT:
1. After atrid, the Chancery Court of Harrison County entered a judgment that, among other
holdings, modified an earlier agreed judgment of paternity to adjust the father's vigitation with the minor
child. Mark Bdius, the father, raises thirteen assgnments of error attacking aspects of the trid, judgment,
and other proceedings. We find dl of Baiuss issues to be without merit and, therefore, we affirm the

judgment of the Chancery Court of Harrison County.



FACTS
92. On November 29, 1999, Mdanie Gainesfiled acomplant for paternity agans Mark Bdius. The
complaint aleged that Bdius was the father of Melanie's son, Jared Evan Balius, born out of wedlock on
February 19, 1999. Balius answered and admitted he was Jared's biological father. In their pleadings,
both Gaines and Balius requested primary custody of Jared. On February 14, 2000, the chancery court

entered atemporary order vesting temporary physica custody in Gaines and granting vigitation to Balius.

113. After ahearing, anagreed judgment of paternity was entered dated June 13, 2000. The judgment
found Bdiusto be Jared's father. The partieswere awarded joint legd custody and Gaines was awarded
physica custody. Bdiuswas awarded holiday vistationand daily weekday vistationwhich would switch
to overnight, and, later, weekend vistation as Jared grew older. Balius was ordered to pay $425 per
month in child support and to pay for Jared's hedth insurance when the current policy expired. The
judgment expresdy alowed Gainestwo weeks vacationtime in July or August 2000 to bring Jared to vigt
her family.

14. Therecord reflectsthat the partieswere unable to operate peacefully within the terms of the agreed
judgment, resulting in contentious litigation. Both parties filed numerous mations, including motions by
Bdiusfor citation of contempt, change of custody or additiond vigtation. On July 23, 2001, the case came
on for trid, but the trid court suspended the proceedings and ordered the parties to undergo counsdling
with Vivian Tate to address co-parenting skills. The order gppointed Tate as the court's expert in the

matter and stated that Tate could not be called as awitness by either party in subsequent proceedings.



5. On December 11, 2001, Gaines moved to Cdiforniawith Jared and sent Bdius a letter offering
him additiond vigtation due to the move. She filed anotice of address change on December 12, 2001,
pursuant to Rule 8.06 of the Uniform Chancery Court Rules. On December 13, Balius filed an ex parte
moation for temporary relief and preliminary injunction stating that Gaines had fled the jurisdictionin order
to prevent Bdius from exercisng his court-ordered vidtation. The same day, the chancery court entered
an ex parte temporary order finding that Gaines had fled the jurisdiction, ordering Gaines to appear and
show cause why Bdius should not be awarded temporary custody, and imposing a moratorium on child
support, with child support funds to be held in trust. On December 18, Gaines moved for a continuance,
dating that her attorney could not attend the show cause hearing on December 21, the date set by Balius.
Two days later, Gainesfiled a motion to set asde the ex parte temporary order and for sanctions against
Bdius and his counsd for obtaining the order without naticing Gaines's counsel and under false pretenses.
On December 21, in the absence of Gaines and her counsdl, the court entered a temporary order finding
that Gainesfled the jurisdiction, granting temporary custody to Balius, and continuing the moratorium on
child support. Bdiustraveled to Cdifornia but was ungble to locate Gaines, who admitted at the trid that
she considered the temporary order improper and, therefore, secreted Jared from Balius.

T6. On December 31, the court entered an order holding the temporary order in abeyance until further
order of the court. On January 28, 2002, the court entered atemporary order granting Bdius vistation
from the fird to the fifteenth of each month, with Balius respongible for the costs of picking up Jared and
Gaines responsble for the costs of Jared's return. On January 31, Gainesmoved the court to hold Bdius
in contempt for failure to pay child support. Balius responded and also moved for contempt.

q7. Thetrid occurred inMarch, 2002. On May 28, 2002, the court entered the judgment that isthe

subject of this apped, entitled " Judgment Incorporating Findings of Fact and Conclusonsof Law." The



chancellor expresdy declined to address every one of the parties myriad dams, sating that "dl other relief
not specifically granted is herein denied." The chancellor found both parties to be in willful, wanton, and
contumacious contempt of court to agreater or lesser degree. The chancellor found that there had been
no sufficient showing of amateriad change in circumaances adversely affecting Jared to justify a changein
custody or child support. Due to Gainess move to Cdifornia, the chancdlor imposed a new vigtation
regime awarding Bdius certain holiday and optiona viditation. The chancdlor ordered Bdiusto pay the
three months child support he had withheld under the December 13 order and to resume child support.
Fndly, the chancdlor found that Baius and his counsel had abused the court system in three instances,
including improper conduct in December 2001 that resulted in the order awarding temporary custody to
Bdius. The court imposed sanctions of $1,000 from Baiusand $500 from his attorney, payableto Gaines
as attorney's fees.
T8. On May 29, 2002, Gainesfiled amation requesting clarification and modification of the vistation
provison. Bdiusmoved to set asde the judgment, reconsder the judgment, or for specific findings of fact
under UCCR 4.01. Other motions followed from both parties, primarily related to implementation of the
vidtaionprovison. The chancdlor sgned ajudgment onthe post-trial motions on July 17, 2003, nunc pro
tunc to June 2, 2003. The chancellor consdered Bdiuss maotions as brought under Missssppi Rule of
Civil Procedure 59 or 60 and found them to be without merit. The chancellor darified and modified the
vidtation provision of the May 28, 2002 judgment as requested by Gaines. Bdius appeded.

LAW AND ANALY SIS
|. THEJUDGMENT WAS AGAINST THE OVERWHELMING WEIGHT OF THE EVIDENCE.
T9. Under this heading, Balius attacks both the origina judgment of May 28, 2002 and the later

judgment granting Gaines's post-trial motionfor clarificationand modificationof the origind judgment. We



fird address Bdiuss assault on the origind judgment. Bdius avers that severd of the chancdllor's fact-
findings were manifestly erroneous, entitling him to anew trid.

110.  We begin by exploring the standard of review gpplicable to the May 28 judgment. This Court
reviews the decision of a chancedllor for abuse of discretion. McNeil v. Hester, 753 So.2d 1057, 1063
(121) (Miss. 2000). We may disturb the chancery court's decison only if the chancdllor's findings were
unsupported by substantia evidence and were manifestly wrong or clearly erroneous, or if the chancdlor
applied anincorrect legd standard. Pearsonv. Pearson, 761 So. 2d 157, 162 (114) (Miss. 2000). We
review questions of law de novo. Burnett ex rel. Islamv. Burnett, 792 So. 2d 1016, 1019 (16) (Miss.

Ct. App. 2001).

11. Bdius urges tha this Court afford less deference to the chancdlor's judgment because the
chancellor adopted Gainess proposed findings of fact and conclusons of law. It is true that, when a
chancellor adopts verbatim or "dmog verbatim” one party's findings of fact and conclusons of law, "the
deferencenormdly afforded to the chancellor'sfindingsislessened.” Brooksv. Brooks, 652 So. 2d 1113,

1118 (Miss. 1995); Rice Researchers, Inc. v. Hiter, 512 So. 2d 1259, 1265 (Miss. 1987). Inthiscase,

the record shows that at the end of the trial, the court requested that the parties submit proposed findings

and conclusons. Apparently, Gaines complied with the request but Baliusfalled to do so. The style of the

judgment did indicate the judgment incorporated findings of fact and conclusons of law. But, it isentirely

unclear the extent to which the chancellor's decison incorporated Gainess proposed findings and

conclusions, asthose proposals were not included in the record onappea. Thus, weare unableto discern

whether the chancedllor copied Gainess findings and conclusions "verbatim™ or "dmaogt verbatim,” which
would necessitate less deferentia review. On examination of the judgment itsdlf, the chancdllor was not

particularly indulgent of Gaines and roundly and repeatedly chastised both parties for their conduct



regarding the minor child. Gainess answer to Baiuss motion to set aside shows Gainesdid not agree that
the chancdlor amply copied Gainess proposals. Gaines denied that the judgment copied the proposas
verbatim and stated that the judgment "has some amilaritiesand some apparent adoption of factual matter”
but was otherwise written by the chancdlor. Baliuss averment that the chancellor copied Gainess
proposals is hardly supported by the fact that Gaines filed amoation to darify and modify the judgment,
indicating her dissatisfaction with the judgment. On this record, we cannot say that the chancellor
subgtantialy adopted Gaines's proposed findings of fact and conclusions of law and, therefore, we decline
to apply aless deferential standard of review to the May 28 judgment.
12. Bdiuscitesfive gatements from the May 28 judgment that he argues were manifesly erroneous
and unsupported by the evidence:
(1) Neither party is before the Court with clean hands; (2) [i]t is obvious that each party
believes that the other should have no contact with the child, other than the absolute
minmum; (3) Both Gainesand Bdiusfailed the co-parenting counsding course; (4) Mark
Bdius did not get his way in the origind judgment of this Court, and until he does, it is
goparent that he is obsessed with making surethat Ms. Gaines, her atorney, the Court,
and ultimately her son, suffer for it; (5) Each party isin wilful, wanton, and contumacious
contempt of the court.
Bdlius contendsthat contradictions betweenthe record evidence and these five findings should compel this
Court to reverse the chancellor's refusal to modify custody becauise the custody decision was againgt the
overwhdming weight of the evidence. We disagree. Even if we found the five fact-findings to be
unsupported by substantia evidence, those fact-findings were completdly irrelevant to the chancdlor's
decisonnot to modify custody. The chancellor declined to modify custody because Bdiusfailed to prove

amateria change in circumstances adversdly affecting Jared. Thefive findings Bdius hasisolated fromthe

May 28 judgment are entirdy immaterid to the determination of whether there was a materid changein



circumgtances adversdly affecting Jared. We review below the chancellor's finding of no materia change
in circumstances judtifying a change in custody and find no error. Thisissue iswithout merit.

113. Next, Bdiusargues that the chancdlor erroneoudy granted Gainess motion to clarify or modify
the May 28 judgment asto the parties divisonof the costs of Baiuss vistation.® The visitation provison
of the May 28 judgment provided Bdius with certain mandatory summer and holiday vistation outlined in
sections (a) and (b). In section (c), the judgment provided Baius with optiond holiday vigtation, "totaly
a his own expense.” In section (d), the judgment provided Bdius with optiond vigtation on the third
weekend of each month, which Baius could exercise monthly or combine into one week's vistaionevery
two months. Section (d) did not state which party wasto bear the costs of the optiona weekend vidtation.
Section(e)(ii), under the heading, "Rulesasto Vidtation," Sated, "[t]he parent exercising vistationshdl be
respongible for the travel expenses of picking up the child at the beginning of vigtationand the other parent
shdl pick up the child a the conclusion of the vistation and be respongble for the expenses thereof."
114.  In her motion to clarify, Gaines argued that the judgment was ambiguous as to whether the cost-
sharing provison of section (€)(ii) applied to Baiuss optiond monthly weekend vidtation provided in
section (d), or only to the mandatory vidtation provisons of sections (@) and (b). Gainesaso argued that
iswasimpaossble for her to bear the cogts of retrieving Jared from the section (d) visitationand requested
a modification. Because the chancellor who had authored the judgment recused himself prior to the
adjudication of post-trial motions, anew chancelor determined Gainessmation. Thenew chancellor found
that, due to the limited resources of the parties and the fact that the vigitation outlined in paragraph (d) was

to be exercised a Bdiuss option, it was the origina chancellor's intention that the cost-sharing provison

1 We do not addressthe chancdllor'smodiificationof the May 28 judgment to limit Baiussvisitation
because that issue was not raised by Balius on appedl.
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goply only to the mandatory vistationin sections (a) and (b) and not to the optiona vidtation in section(d).

115. Bdius argues that the vigtation provision was not ambiguous and required no darification. He
argues that the cost-sharing provision of section (€)(ii) clearly applied to Baliuss optiona vidtation in
section (d). Therefore, Bdius argues, the judgment obligated Gaines, at her cogt, to pick up Jared at the
conclusion of Bdiuss optiond weekend vistation.

116. "When questions of meaning arise”’ as to a judgment, "answers are sought by the same rules of
construction which appertain to other legd documents.” Estate of Stamper v. Edwards, 607 So. 2d
1141, 1145 (Miss. 1992). "The determinative factor isthe intent of the court . . . asgathered . . . from all
parts of the judgment itsdf." 46 Am. Jur. 2d Judgments 8 94 (1994). If the language of ajudgment is
unambiguous, congtructionisimproper. 1d. Inthevigtation provison, only section (c) specified who was
to pay for vigtation. The mandatory vidtation in sections (&) and (b) and the optiond vistation in section
(d) did not specify who wasto pay. Section (€)(ii), under the heading "Rules asto Vigtation," Sated that
the cost of vistation was to be borne by both parties and did not lig the types of vigtation to which it
goplied. Painly, section (e)(ii) generdly controlled vigtation costs and section (¢) was the only section
specificaly excepted fromsection(€)(ii). The judgment was facidly unambiguous because section (€)(ii),
by its plain language, applied to dl of the vigtaion, and section (¢) was the only section specificdly
excepted fromits coverage. Therefore, sections (@), (b) and (d) were controlled by the cost-sharing
provison of section (€)(ii). The judgment was not ambiguous.

917.  Though we find the judgment to have been unambiguous, we affirm the chancdlor's decison asa
modificationof the vistationprovison. Gainesaso moved for amodification of the provision because she

could not afford the cost of returning Jared whenever Balius exercised his optional weekend or bimonthly



vigtaion. A chancdlor may modify a vigtation provison if there is a showing that the prior decree for
reasonable vigtationisnot working. Cox v. Moulds, 490 So. 2d 866, 869 (Miss. 1986). Wewill affirm
the chancellor's modificationof avigtatiionprovison if the decisonwas supported by substantial evidence.
Bratcher v. Surrette, 848 So. 2d 893, 897 (21) (Miss. Ct. App. 2003). At the hearing on this matter,
the chancellor found that the judgment should be dtered to make Bdius pay for dl of hisoptiona vidtation.
This decison was supported by the facts that Gaines was unemployed and that forcing her to pay for
Jared's return whenever Bdius, in his discretion, chose to exercise his vigitation would have placed an
undue financia burden on Gaines. The chancellor recited these facts as the basis for his decison at the
hearing. We find that the chancellor's modification of the May 28 judgment to require Bdiusto pay the
entire cost of his optiond vigtation was supported by substantial evidence.

I1. THETRIAL COURT ERRED IN NOT CONSIDERING BALIUSSFINDINGSOFFACT PRIOR
TOISSUING ITSMAY 28, 2002 JUDGMENT.

118. At the close of evidence on March 25, 2002, the chancellor requested that the parties submit
proposed findings of fact and conclusions of law. Gaines submitted written proposed findings and
conclusions, but Bdiusfailed to do so. Inhishrief, Bdius sates that he verbdly informed the court of his
proposed findings and conclusions. Bdius argues that the chancdllor erroneoudy rendered the May 28
judgment without congdering his proposal's and should have granted him additiond time to submit written
proposals. He gtates the reason he did not submit writtenproposals wasthat the transcript was not ready
until May 22, 2002, as shown by the clerk’s affidavit included in the record.

119. A chancdlor may, within his discretion, request proposed findings of fact and conclusions of law.
Rice Researchers, 512 So. 2d at 1266. While Bdius complains he lacked time to complete written

proposals, he never requested additiona time from the court. Balius admits that he ordly informed the



chancdlor of his proposals so the injury of which he complains is, for dl practical purposes, negligible.
Further, Bdiuss complant that Gaines had some unfair advantage is scurrilous because, if the transcript
was not reedy until May 22, Gaines could not have had the benefit of the transcript ether. Thisissueis
totaly without merit.

I1l. THE TRIAL COURT ERRED IN FAILING TO PREPARE AN OPINION FINDING EACH
FACT SPECIFICALLY AND SEPARATELY STATING THE CONCLUSIONS OF LAW.

720. Bdiusarguesthat, inthe May 28 judgment, the chancdllor failed to find the facts Specidly and state
separately the conclusions of law as required in cases of "divison of marita property, child custody and
vigtation." Rule4.01 providesthat, "[i]ndl actionswhereitisrequired or requested, pursuant to M.R.C.P.
52, the Chancdlor shal find the facts specidly and state separately his condusions of law thereon.” Bdius
filed arequest pursuant to Rule 4.01 withinten days after the entry of judgment. The chancdllor denied the
request.

721. The May 28 judgment consisted of twelve pages and included detailed fact-findings and legd
conclusions on the issues of modification of custody and vigtation. While Mississppi Rule of Civil
Procedure 52(a) requires the chancellor to find the facts specidly and state separately each conclusionof
law when so requested by a party, in this case, the chancellor's judgment aready included detailed fact-
findings and lega conclusons ondl of the mgor issuesinthecase. Becausethereisno apparent deficiency
in the chancellor's findings and conclusions and Balius points to none, Balius was not entitled to have the
chancellor revigt the judgment. Thisissueiswithout merit.

V. THE TRIAL COURT ERRED IN FAILING TO ADDRESS THE VARIOUS CLAIMS AND
COUNTERCLAIMSFILED BY THE PARTIES.

122.  Vaious petitions for citationof contempt and other relief were before the chancellor at the March

2002 trid. Bdlius argues he was denied due process because the chancellor failed to rule on dl of the

10



issuesbeforethe court. Contrary to Baiuss assertion, the chancellor expresdy disposed of dl the issues
before him, gating, "dl other relief not specificaly granted is herein denied.” Thisissue iswithout merit.

V. THETRIAL COURT ERRED IN FAILING TO FIND GAINES IN WILLFUL CONTEMPT OF
COURT.

923.  Bdiusfiled numerous mations requesting that Gaines be held in contempt and punished for certain
past acts. The chancdlor found both Gainesand Balius, "to a greater or lesser degree” to be in willful,
wanton, and contumacious contempt of court. The chancd lor did not specificaly find how the partieswere
in contempt and did not order any punishment for the contempt. Balius contends that he showed Gaines
deprived Bdius of his court-ordered vigtation, filed a fase change of address natification, ignored
subpoenas, and faled to cooperate in discovery, al judifying pendties. He argues that this was s0
egregious that the chancdlor erred by failing to impose pendties upon Gaines.

724. Matters of contempt involving the violation of a court's orders are committed to the trid court's
sound discretion because, "by indtitutiona circumstance and both tempora and visud proximity,” the trid
court "isinfinitely more competent to decide the matter thanarewe." Cumberland v. Cumberland, 564
So. 2d 839, 845 (Miss. 1990). Whilecivil contempt isordered to induce aparty's compliancewith acourt
order, crimina contempt punishes past conduct. Varvarisv. State, 512 So. 2d 886, 887 (Miss. 1987).
Because Bdius contends that the chancellor should have punished Gaines for prior conduct, Baiuss
argument contemplates crimina contempt.

725. A citation for crimind contempt is proper only when the court finds the party has "willfully,
deliberately and contumacioudy ignored the court.” Premeaux v. Smith, 569 So. 2d 681, 684 (Miss.
1990). Here, the chancellor found both parties in "willful, wanton and contumacious contempt.” Bdius

takes no issue with this finding, and only avers that the chancdllor inadequately punished Gaines for her

11



contempt. Crimina contempt is an offense againgt the court. Varvaris, 512 So. 2d at 887. We have
found no authority mandating that a court impose punishment upon a finding of crimind contempt. This
issue is without merit.

VI. THE TRIAL COURT ERRED IN FAILING TO FIND A MATERIAL CHANGE IN
CIRCUMSTANCESAFFECTINGTHEBESTINTEREST OF THECHILD HAD OCCURRED AND
IN FAILING TO AWARD BALIUS PRIMARY CUSTODY.

926. Bdius moved for a change in custody on April 10, 2001, aleging that "[Gainess| erratic and
violaive [9c] behavior, and purposeful interference with[Baliuss| vistation” congtituted amateria change
in circumstances adversely affecting Jared. Balius requested that, considering the totaity of Gainess
behavior, the court transfer physica custody of Jared from Gainesto Bdius. The uncooperative behavior
Bdius cited inthe motion included Gainess falureto provide Bdius witha digper bag during his scheduled
vigtation, Gainesstdlling Baius that procuring Jared's hedth insurance was his problem, Gaines's refusal
to provide Bdius with extra vigtation, and Gainess travel to Cdiforniawith Jared to vigt with her family,
which caused Bdius to miss his scheduled vigtation for three weeks. At the tria, Balius argued that
Gainessmove in December 2001was amaterid change that interrupted Bdiuss scheduled vistation and,
thus, adversaly affected Jared. The chancellor held that Balius had failed to make a sufficient showing of
amaterid change in circumstances adversdly affecting Jared to justify a change in custody.

927.  In proceedings to modify child custody, the movant bears the burden of proof to show (1) a
materid changein circumstances adversdly affecting the wdfare of the minor child; and (2) that the best
interest of the child requires the changein custody. Smith v. Jones, 654 So. 2d 480, 486 (Miss. 1995).
The chancedllor must congider the totdity of the circumstancesin determining whether a change in custody
iswarranted. Ash v. Ash, 622 So. 2d 1264, 1266 (Miss. 1993). Not every change in circumstances

judtifiesachangeincustody. 1d. We may reverse the chancellor's decisionregarding custody modification

12



only if the chancellor abused his discretion and the decison was manifestly wrong, clearly erroneous, or

employed an incorrect lega standard. Brocato v. Brocato, 731 So. 2d 1138, 1140 (18) (Miss. 1999).

928.  Theuncooperative behavior of Gaines of which Bdius complained in his mation of April 10, 2001
does not rise to the level of amaterid change in circumstances judtifying achange in custody. A materid
change in circumstances has been defined as amaterid change in the overd| circumstances in which the
child lives, with such materidly changed circumstances likely to continue for the foreseeable future.
Touchstone v. Touchstone, 682 So. 2d 374, 378 (Miss. 1996). The few indancesof Gainessfalureto
cooperate withBdius over petty day-to-day child care responsbilitiesfal far short of condituting a change
inthe overd| circumstances of Jared's life dlowing the drastic legd action of a change of custody. Ballard
v. Ballard, 434 So. 2d 1357, 1360 (Miss. 1983). "[O]nly parenta behavior that posesaclear danger to
the child'smentd or emationd heath canjudtify acustody change." Morrowv. Morrow, 591 So. 2d 829,
833 (Miss. 1991).

129. Regarding Gainess move to Cdifornia, the chancellor did not abuse his discretion in finding the
movewasnot amaterid change incircumstances adversaly affecting Jared. A custodia parent'smovewith
the child to adistant location has been held to beamateria change incircumstances but one that, without
more, does not adversdly affect the child to support a change in custody. Spainv. Holland, 483 So. 2d
318, 321 (Miss. 1986). The Spain court stated that "[w]e close our eyesto thered world if weignore
that oursisamobile society. Opportunity and economic necessity transport perfectly responsible adults
many milesfromther homes." 1d. We have recently applied Spain's holding that acustodid parent's move
is not per se grounds for a change of custody, even when the move curtalls the non-custodid parent's

vidtaionrights. Lambert v. Lambert, 872 So. 2d 679, 686 (128) (Miss. Ct. App. 2003). A non-

13



custodid parent's vigtation rights are "legally irrdevant to the matter of permanent custody.” Spain, 483
So. 2d a 321. Bdlius raises no issue of anadverse effect of the move upon Jared beyond the adjustment
of Bdiussvigtaion rights. Thisissue iswithout merit.

VIlI. THE TRIAL COURT ERRED IN FAILING TO FIND GAINES IN VIOLATION OF THE
CLEAN HANDS DOCTRINE.

130.  The chancdlor stated that, based upon the parties numerous filings "neither of these parties is
before the Court with clean hands." Bdius argues that the chancellor should have estopped Gaines from
any rdief due to unclean hands. In attempting to wield the doctrine that "he who comesinto equity must
come with clean hands,” Bdius forgets the maxim "he who seeks equity must do equity.” O'Conner v.
Dickerson, 188 So. 2d 241, 246 (Miss. 1966). Asthe chancdlor aso found that Balius was before the
court with unclean hands, Bdiuss argument that the chancellor should have punished Gaines for conduct
of which heisaso guilty is patently without merit and frivolous.

VIIl. THETRIAL COURT ERRED IN ORDERING GAINESTOPAY CHILD SUPPORT FORTHE
TWO MONTHS THAT GAINES FLED THIS JURISDICTION AND HID THE CHILD IN
CALIFORNIA.

131. The ex parte temporary order of December 13, 2001 imposed a moratorium on Baliuss child
support obligetion. Theorder of December 21, 2001 continued the moratorium. The December 21 order
was hdd in abeyance on December 31. Badius ended up withholding three months child support from
Gaines. Inthe May 28 judgment, the chancellor ordered Balius to pay Gaines the three months past due
child support. Additiondly, the chancellor sanctioned Baius and his attorney for his improper use of the
ex parte powers of the court in obtaining the orders of December 13 and 21.

132.  Bdius argues that the chancedlor erred by ordering him to pay the three months child support

because Gaines secreted Jared from him and deprived him of his December vistation. Baius cites Cole
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v. Hood, 371 So. 2d 861 (Miss. 1979) for the propostion that Gaines's secreting Jared absolved his
obligation to pay child support. In Cole, the mother of the minor children ddliberately concedled the
childrenfromthe father for eght years by moving around the country and hiding her address, depriving the
father of hisvigtaionrights. 1d. at 863. The supreme court held that, by hiding the children from their
father, the mother had waived her right to demand child support. 1d. at 864.

133. The facts in this case are far removed from thefactsin Cole. Gaines provided Bdius with her
address the day after her move and sent Bdius a letter offering additiond vigtation. Then, Balius
improperly obtained the ex parte order suspending his child support obligation and, later, the order
awarding Bdius custody. Gaines did hide Jared from Bdius for gpproximately ten days because she
believed the custody order was improper. We in no way condone a party's acting in disregard of acourt
order. However, wefind that Gainess hiding Jared for the ten days that the improper order was in effect
was an inaufficient infringement of Baiussrights to waive Gainess ahility to demand child support. The
chancedllor was within his discretion in ordering Balius to pay the three months child support.

IX. THE TRIAL COURT ERRED IN FAILING TO AWARD BALIUS MONIES HE EXPENDED
IN ATTEMPTING TO FIND HISCHILD PURSUANT TO THE COURT'S DECEMBER 21, 2001
ORDER.

134.  After the December 21 order granting custody to Bdius, Bdius traveled to California to take
control of Jared. Asrequired by the December 21 order, Baius accounted for histravel expenses which
amounted to $5,128.47, induding the costs of an attorney and a privateinvestigator. Bdiuscomplainsthat
the chancdlor erred by falling to award Bdius these expenses in the order of May 28, 2002. This issue
iswithout merit. Asthe chancdlor hed that Bdiuss acquisition of the December 21 order was an abuse
of the ex parte powers of the court, the chancdlor acted well within his discretion in denying Bdius any

costs he incurred in attempting to effect the provisions of the improperly obtained order.
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X. THE TRIAL COURT ENGAGED IN IMPERMISSIBLE EX PARTE COMMUNICATIONS
WITH GAINESS COUNSEL DURING THIS CASE.

135.  An order in the record shows that Chancellor Carter Bise recused himself from this case on
November 26, 2002. Bdius arguesthat Chancellor Biserecused himsdf due to improper ex parte contact
with Gainess attorney, and that such conduct casts an appearance of impropriety over the May 28
judgment, entitling Bdiusto anew trid.

136. At the hearing on post-trial motions, Gainess counsdl, David Danid, explained that Bdius hed filed
aBar complaint againg Daniel and Chancellor Bisehad sent aletter to the Bar sating that Daniel's conduct
had not violated any court rules. Danids stated that the |etter was the reason Chancellor Bise recused
himsdf. No other evidence concerning Chancellor Bise's recusal gppears in the record. Because the
record regarding this matter is entirely inadequate to afford agppellate review of thisissue, we dedine to do
s0. Cred v. Cornacchione, 831 So. 2d 1179, 1183 (117) (Miss. Ct. App. 2002).

XI. THE TRIAL COURT ERRED IN FAILING TO CONSIDER EVIDENCE RELEVANT TO
GAINESSMENTAL HEALTH HISTORY.

137. At thetrid, Baius sought to introduce an answering machine tape from his home. The tape
contained a message from Gainess mother to Bdius tending to show that Gainess mother considered
Gaines to be mentdly ungtable. Thetrid court found that the tape congtituted inadmissble hearsay and
excluded the tape. Bdius argues the excluson was error because the tape showed that Gainess mother
consdered her mentaly unstable and Gainess menta hedlth was relevant to the custody determination.
138. We review the trid court's decison admitting or excluding evidence for abuse of discretion.
"Hearsay' is a statement, other than one made by the declarant while testifying &t the trid or hearing,
offered in evidence to prove the truth of the matter asserted.” M.R.E. 801(c). Bdlius offered the

statements on the tapefor thar truthas to Gainess menta stability. Gainess mother was not awitness a
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thetrid. M.R.E. 801(d)(2). Thetrid court correctly found that the tape wasinadmissible hearsay. Baius
argued that the tape was admissible under the " Other Exceptions' provisonof Mississppi Rule of Evidence
803(24). Thetrid court held that the tape was inadmissible under this hearsay exception because Rule
803(24) requiresfor admisshility that the proponent of the hearsay evidence make hisintentionto offer the
evidence known to the other party in advance of the trid, which Balius failed to do. The tria court
correctly excluded the tape.

XIl. THETRIAL COURT ERRED BY PREVENTING ANY CHALLENGE TO THE OPINION OF
THE COURT APPOINTED EXPERT.

139.  Inthe court'stemporary order of August 1, 2001, the court suspended the trid and ordered the
partiesto atend co-parenting counsdingwithVivianTate. The court ordered that Tate could not becalled
asawitness by either party in subsequent proceedings, that Tate would not report to the court any details
of her counsding, but that Tate would inform the court whether or not the parties were cooperating with
her counsding effort. Tate eventualy submitted aletter to the court, stating thet the parties had not made
any progressafter counsding. In the May 28 judgment, the chancellor stated that the parties had falled the
co-parenting counsdling.

740.  The chancdlor found that, between December 2001 and March 2002, Bdius filed numerous
documents, induding a subpoena duces tecum, in an effort to obtain Tate's counseling notes. None of
Bdius's pleadings were served oncounsd for Gaines. Prior to a hearing on the matter, Balius assured the
court that Gaines need not attend the hearing because Bdius only wanted the records for his own purposes
inpursuing further counsding, not for useasevidence againg Gaines. Balius never obtained Tate€'srecords.
Then, at the trid, Bdius vigoroudy argued that the court should admit Tate'srecordsinto the case because

they were rdevant to the issues of custody and vidtation. The chancdlor found that Baliuss efforts to
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subpoena Tate's records congtituted an abuse of the court systemand impaosed sanctions on Bdius and his
attorney.

141.  Onapped, Bdius posits both the argument that he isentitled to Tate'srecords for his own personal
use and the argument that Tate's records should have been admitted into the case by the chancellor.
Gainesspostionisthat these argumentsare duplicitous, and we agree. The chancellor ordered the parties
to undergo counseling with Tate and barred the use of Tate's recordsin litigation by either party. Bdius
cannot, scrupuloudy, propound smultaneoudy the argument that he desires the records only for his own
persond use, ause which might be permissible under the court's order, and that he isentitled to wild the
records against Gaines, a use which planly is barred by the court's order. The chancellor's finding that
Bdius sought to obtain the records for use at trid in violaion of the court's order and imposition of
sanctions upon Bdius for abuse of the court system was within the chancellor's sound discretion.

42. Bdiusdsoarguesthat, becausehewasdenied accessto Tate'srecords, the chancdlor erroneoudy
relied upon Tate's findings by gating that the parties failed co-parenting counsding. This argument is
without merit. The chancdlor's finding that the parties falled co-parenting counseling was based upon
Tate's report to the court that was ordered by the chancellor, not upon any records denied to Balius.
XII. THE TRIAL COURT COMMITTED MANIFEST ERROR IN AWARDING ATTORNEY'S
FEESTO GAINESFROM BALIUSAND HISATTORNEY ANDNOT AWARDINGBALIUSALL
COSTSINCLUDING HISATTORNEY'S FEES.

43. Bdiusaversthat the chancellor's award of attorney's fees to Gaines was erroneous because the
chancdlor's fact-findings supporting the award were insufficient. Because Bdius fals to point to any
deficiencies in the chancdllor's findings or cite any authority that would require more detailed findings
undergirding the award of attorney's fees, this issue is without merit. We observe that, because the

chancdllor awarded attorney's fees as sanctions againgt Bdius for abuse of the court system, the chancellor
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was not required to make findings on the McKee factors regarding Gainess ability to pay. Martin v.
Martin, 803 So. 2d 511, 513 (16) (Miss. Ct. App. 2002) (ctingMcKeev. McKee, 418 So. 2d 764, 767
(Miss. 1982)).

44. Bdius dso argues that he showed Gaines to be in willful contempt of prior court orders, which
entitled him to attorney'sfees. The chancellor did find both Bdius and Gainesto be in contempt of court.
As previoudy discussed, the law does not require a chancdlor to impose punishment upon a finding of
crimind contempt. Inlight of Baliuss established misconduct for which the chancellor imposed sanctions,
it was logicd and within the chancellor's sound discretion to deny attorney's feesto Bdius.

145. THE JUDGMENT OF THE CHANCERY COURT OF HARRISON COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J.,BRIDGESAND LEE, P.JJ.,IRVING, MYERS, GRIFFIS,BARNES AND
ISHEE, JJ., CONCUR.
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